Why is the enforcement of laws protecting the LGBT

minority in Brazil so problematic?
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The LGBT (lesbian, gay, bisexual, transexual) minority in Brazil is one of the
most opressed groups in Brazilian society, regularly suffering from violent attacks. Over
380 LGBT people were assassinated in Brazil in 2017 alone, and over 440 were
involved in violent deaths during that same year, more than 3 times the number from the
year 2000." The transexual population in Brazil is especially vulnerable, as employment
is incredibly limited, and around 90% of the transexual population is essentially forced
into prostitution.? Clearly for many LGBT people in Brazil, several basic human rights
are not respected, including the right to work and the right to live in dignity, both of
which are included in the Universal Declaration of Human Rights.®> Some legislation
does exist which protects the LGBT population, both on a state and federal level. For
example, the state of Sdo Paulo has the law number 10.948,* which punishes people for
discrimination based on sexual orientation or gender identity. Recently in June of 2019,
the Supreme Federal Tribunal (STF) of Brazil ruled to criminalize homophobia.®> Despite
the existence of laws which codify the human rights of LGBT people, the enforcement of
these laws is still incredibly problematic. Many activists and members of the LGBT
community see the lack of enforcement of their human rights as one of the biggest
political issues facing Brazil, and emphasize the importance of finding a way to make
these laws enforceable. Some highlight the importance of strong institutions, while

others place importance on an approach based in civil society and education. With that
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in mind, why is the enforcement of laws protecting the LGBT minority in Brazil so
problematic? For this internal assessment, the political issue that | will be focusing on

is the enforcement of the human rights of the LGBT population in Brazil.

Laws protecting the LGBT minority in Brazil already exist, although they are
considered weak due to their lack of enforcement, and this in turn, diminishes the
legitimacy of these laws for many people. The existence of these laws are a relatively
recent development. Historically, the LGBT population would usually be excluded from
human rights laws in Brazil. The first law which specifically protected the LGBT
population was passed in the year 2001, however that law only applied to the state of
Sao Paulo, and suffered from a lack of enforcement, as seen by the regular violence
and discrimination suffered by the LGBT population. According to Renato Simbes, one
of the main authors of the original law, the Sdo Paulo state government did an
exceptionally poor job in promoting this law, which affected enforcement as many
people, including police and educators, were unaware of the law's existence. For a law
to be effectively enforceable, there must be widespread awareness of the law's
existence, a strong independent judicial system, as well as an autonomous and active
police force. It is clear that these conditions were not met at the time, and it is
questionable whether they can be met now. Only in 2019 was a federal law passed.
Notably, this law was passed by the Supreme Federal Tribunal of Brazil instead of the
Congress or Senate.® The members of the tribunal criticized the legislative branch for its
inaction, further stating that it should be the role of the Brazilian legislature to pass such
laws.” This shows the relative strength of the Brazilian Judicial branch of power, as the
judicial branch can still function independently when the legislative and executive

branches fail.
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It is too early to determine whether or not the recently passed law will be
effective. On the one hand, historically, most state laws protecting the LGBT population
have been highly ineffective, mainly due to a general lack of knowledge of the laws'
existence. On the other hand, if the law is federal, this may give it more legitimacy in the
eyes of Brazilian citizens. That being said, the explicitly homofobic rhetoric of Brazilian
president Jair Bolsonaro emboldens homofobia throughout the country. According to
[redacted], there has been a notable rise in homofobic discourse since the 2018

elections, and many LGBT people have been feeling increasingly afraid.

One way that | engaged with my political issue was by attending a public debate
held at the Legislative Assembly for the State of Sdo Paulo, where several politicians,
including Renato Simdes and congresswoman Professora Bebel, as well as many
LGBT activists discussed the current and future state of LGBT laws in Brazil. By
attending this debate, | gained insight on the main issues facing the LGBT population,
as well as the way in which different groups respond to this. Additionally, | observed an
example of politicization of human rights, as one of the attendees was running for the
city council in a small nearby city, and the way he spoke made it seem as if he was
campaigning in order to try and win votes. For my second engagement activity, |
interviewed an activist and diversity consultant named [redacted], who is heavily
involved with several LGBT organizations. He highlighted the importance of activism in
the promotion and monitoring of human rights, as well as the issue of intersectionality
within LGBT activism. Intersectionality describes the “intersection between different (...)
axes of oppression, such as gender, sexuality, class, and race”,® and this is important
because some LGBT people suffer more homofobia and oppression if they are poor or
black. LGBT people who are white, educated, and more reserved about their sexuality,
are usually more accepted by society, and their economic and social rights are more

widely respected. From this interview, | learned about several social movements, most
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notably the Revolta da Lampada (Lamps revolt). The Lamps Revolt is named after a
homofobic attack which took place in Sdo Paulo in 2010, where several attackers beat
several people using fluorescent lamps. The lamp became a notable symbol. [redacted]
writes that “The collective’s name was not only inspired by that singular episode, but
because the lamp had become a symbol of oppression, a homophobic reminder to
LGBT and other deviant bodies should stay inside their closets.” This movement uses

art and performance in protests in order to spread its message.

To protect human rights nationally, strong institutions are needed, as well as
active and independent judicial, executive, and legislative branches of government.
Weak institutions means that a state's ability to monitor and protect human rights is
weakened, making human rights laws seem less legitimate. The importance of the
promotion of human rights was highlighted by my engagement activities, with [redacted]
saying that education is the ideal way of promoting human rights, which in turn, leads to
human rights laws having increased effectiveness. If the state cannot effectively enforce
human rights laws, civil society can step in. Civil society already has an important role in
promoting human rights, as seen by the activism of the Lamps Revolt group. Civil
society and NGOs also do significant work in monitoring human rights. For example, the
“‘Grupo Gay da Bahia” (Gay Group of Bahia) does significant work in monitoring
violence againts the LGBT population in Brazil, and their reports are often cited by many
larger organizations.”” While it is clear that NGOs and civil society can strengthen
human rights laws, whether or not they should be involved in enforcing laws is more
controversial. Enforcing laws often means punishing violations, and when non-state
actors do this, it often means vigilante justice, which can be counterproductive in

enforcing human rights. This relates to the idea of a state monopoly on violence.
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Originally theorized by Max Weber, the idea behind this is that the state is the only
political actor with the right to use physical force.' If NGOs could enforce human rights,
this would violate the states monopoly on the use of violence. Clearly stronger
institutions are needed, however this seems unlikely to happen under Bolsonaro’s
government. The current minister of women, the family and human rights, Damares
Alves, was a formal evangelical pastor who famously encouraged boys to wear blue
and girls to wear pink." Despite the very real and notable impact of NGOs, the role of
enforcing human rights has to go to the state, and the inaction on the part of the
Brazilian government, along with its explicit homofobia, means that discrimination and
homofobic violence will likely worsen. Promotion and monitoring on the part of NGOs
might have been enough if homofobia was not as rampant in Brazilian society, as one
study by the University of Sdo Paulo showed that around 25% of Brazilians self identify
as homofobic, with this being partly attributed to religious reasons.™ Overall, it becomes
clear that civil society and NGOs are incredibly important for the promotion and
monitoring of LGBT rights in Brazil, however for enforcement of the existing laws to be
effective, the state will have to step in and take a more active approach, which clearly

will not happen in the current administration.

Some limitations exist to my engagement activities. Both reiterated the
importance of passing legislation protecting LGBT people, and | could have included
some counterviews. Some more extreme libertarians argue that anti-discrimination laws
weaken freedom of speech. However, it is worth mentioning that anti-discrimination
laws, such as the one passed by the state of Sdo Paulo in 2001, deal more with

discriminatory actions, such as in employment and education, and thus, do not
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necessarily upfront freedom of speech. Still, including more varied perspectives would
have strengthened my engagement activity. Another limitation is the fact that many of
the people speaking in the public debate were current or former politicians, who might
politicize their support for LGBT rights, which was the case with one of the attendees. If
the debate had issues with politicization, then that would have diminished the extent to
which | actually engaged with the issue. That being said, while many of the attendees of
the debate were involved in politics, many were not, and the event was very diverse,
with members from all branches of the LGBT community. So even though politicization
was present in the debate, | still experienced a wide variety of perspectives and

viewpoints.

With all of this being said, why is the enforcement of laws protecting the LGBT
minority in Brazil so problematic? The homofobic attitudes displayed by members of
the current administration hinder the enforcement of existing LGBT protection laws
because the government spends less time and effort in promoting the laws, which
means that law enforcement bodies, as well as the public at large, will not be aware of
the existence of any laws, and thus cannot take action to help enforce the law. The
homofobic attitude of the administration also emboldens homofobia, making homofobic
attacks and incidents more common, something that [redacted] mentioned. The
government's homofobia also makes the law less legitimate in the eyes of law
enforcement, who then choose to spend less effort enforcing the law, delegitimizing the
law for many people, almost creating a cycle which leads to a lack of enforcement.
Intersectionality makes enforcement more complicated, as certain members of the
LGBT population who suffer from other kinds of oppression, will have a harder time
having their rights protected. Homofobic attitudes are not exclusive to administration

members. Roughly a quarter of Brazilians self identified as homofobic, and many of
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those used religion to justify their homofobia.'”® While the focus of this internal
assessment was on the enforcement of laws, it is also worth mentioning the difficulties
with codifying laws protecting the LGBT minority. Politicization of human rights leads to
political deadlock, hampering the government's ability to codify laws against LGBT
discriminitation. As previously mentioned, politicization is clearly present on both sides
of this political issue, which | observed in the public debate, although homofobic
politicization is far more damaging. No singular factor explains the difficulties in
enforcement of LGBT rights laws in Brazil, however it is clear that while these laws are

necessary, for the time being, they will continue to be largely ineffective.
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